Bound
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. . Course 1 had Iots of questions from arbor—
. ists and city foresters about boundary frees and .
the laws in Mirinesota tha.t govern them. This
- article will attempt to answer your questions,
mcludrng what a boundary tree is arid what you
'~ can ... and can’t ... do to stay on the L

iaéry Trees a

At the 2004 Mlnnesota Shade Tree Short .

3
4

‘right srde of the law Even if you choose - :
“to read no further,. remember this: -
“sharpen up'your people skills, because -

:._ias Bob Slater (\/IHDOT forester)- Wryly - moves some tO = VJ ‘ S i o
“observes, “There arentmany tree . - ;-tears of ]OY 15 el RN

. problems -they’re really people prob N B

- lems.” Bob has ‘correctly discerned An the f—')’cs Of ot R L |

* that- peopie often differ‘about the Same |- Oth@I‘S Gﬂly a ; 2] R

tree: one person considers it a source . |-
" of shade and | beatty, while another
" ‘regards it as just & miessy thing that -
drops sticks and Ieaves in his gutters or |-
' blocks hlS vrew ' :

: Before gettmg to the nrtty grltty of the 5k

The tree Wthh :':‘- il

green thmg that
- [_'_-stands in the way

| "5-—- “ﬁlham Blake ]799

'Ia,w on boundary trees let’s cIanfy
What is a boundary tree?' Courts somenmes .

use a more complex definition, but for mést pur-

" poses, d boundary tree is one that is either planted

- on the boundary line between twd lots, or & tree

‘whose branches, trunk or roots have crossed a- .-

' _boundary

'Who owns the boundary tree'r' Generally, the

- locatior of the trunk determines who owns the | -
tree. A tree trunk that stands solely in your yard
.is your tree. As the tree owner, you can decide -
© to coddle your tree or cutit down, even if your
nerghbor protests that removmg your tree-will
expose his once-shaded patio to the blazing sun.

Tensions mount when a boundary tree becomes B o o
‘ nuisance oo one srde of the boundary and not the‘ o B e

other Co

W"hat is'a nu1sance tree“ A anesota statute N

deﬁnes a nuisance as follows: “Anythrng which is
..an obstruction to the free use of property, s0. -

as to mterfere with the comfortable enjoyment of - -
. life or property, isa nursance ? Branches that rub
. against the neighbor’s roof or tree roots that push | o

.upa srdewaIk are ‘considered a nuisance. What -
* about a tree whose trunk’i is on your neighbor’s . -

“ property but leans f"l.l‘ ruto your yard and prevents '
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What can- you do when a boundary tree ha,s -
-~become a nuisance?:

Here are the do s and don t’s of legally “abatrng

‘ the nursance

Prune overhangmg brancbes up to the bound--
. ary hneﬁat your own expense (see “Self help” ,

'below)

"'Prune, but don’t harm or destroy the tiee: .

Don’t take off too much of the canopy, so‘as . .-

= your ‘use of a corner - 6f your ...

- lot? Well, if that tree interferes |
,w1th the free use of yourown ...
'. property, 1t has become a.nur- g

:to jeopardize:the tree s capacrty to photosyn- -

. thesize. Don’t cut:so many of the roots that, -

“ the tree ‘may become unstable. Don’t L prune,
~an oak duting the high-risk period of ‘April.
" to July (or to September to be on the safe

or not the pruning wrll harm the tree If you

-~ don’t know what may ‘harm a tree, consult a

7 tree expert before cuttmg

. - Don i trespass onto your nerghbor § property -

_to trim a tree or shrub. And technically, that
~'means don’t even lean over the property line.
~ to make the pruning cut, unless you have .

© . your nerghbor s consent.

side). It doesn’t matter if the tree looks' funny " 7
. afiér the pruning. The courts look at whether -~ -

sy



e Don t cut down a tree whosé trunk is on the
‘boundary line, unless you have the express

~ Using * “self- help

"Property. owners in every state have the rrght
to 1se self-help to prune branches or roots of a

~ neighbor’s tree that encroach onto their property.

- The rationale is that self-help prevents the wasteful
* use of the judicial system to resolve comparatwely
minor disputes. It’s a trade-off: you have the right
to'prune and ‘remove the invading brantches from .

. your nelghbor s free, rlght away, at your own

" expense (i.e;; use self help), instead of having to .

~ hirea lawyer start a lawsuit, ‘and wait for the.

" courts to sort it out. It saves you time and ; money,

. and keeps the couits from having to settle disputes

. between neighbors. In Minnesota, you have the - f‘.l|n|ury" e "

option of using self-help OR going to court, when

selfhelp is not practical or réasonable. In'most L
o other states, self help is the exclusrve remedy e

Is tree debns censrdered a mnsance‘? " H e -

.~ No.- The courts have basically said, “Leaves
happen ’ Healthy trees drop debris, like - ;

~‘acorns, sap; léaves; and twigs. While there is no

anesota court case drrectly on pmnt -courts

in other states have recognized that the natural -

growth of trees includes shade, roots, leaves, and

T, overhangmg bonghs and that' llﬂbllity is imposed
When there is “sensible” damage,” not mere _
debris. Gomg to court to have a neighbor ordered

- to pick up fallen debns is not practrcal or eco-’
- nomical. - -

Trebl A dumuges for wrongful tree cuttmg

“sion'can be assessed three times
- awarded i in court..

:‘,"How do you deiermme the
: boundury line? -

having fo pay treble damages for .
“tree trespass, an arborist shotild

" “make sure that s/he knows where -
the boundary line is before citt-

" stre way to know where a bound-

" Cutting down a'tree on another 5 property
without permission is trespass and carries a stiff -

N penalty ‘A Minnesota statute provxdes that who- %
- ever 1ntenttonally cuts down a. :

tree without the owner’s permis- -

(“treble?) the amount of clamages :

In lrght of the poss1b1hty of

ting down a tree. A survey is the

ary line is, assuring that you can -
locate the survey. markers.-If you -

consent of the owner on the other side of the |
* boundary hne. (See “"l‘r_eble damages” below.) -

~ are adept at readrng legal descrlptrens in deeds
. --and plats, you have an advantage, assummg that

you have access to the deeds and time to sedrch .
public property records for the information you

‘need. So, what is an arborrst to do when a-client

wants a tree rermoved that is on ¢r near a ‘bound-

“ary line? Here’s where.your people skills come in.

Ask the ne1ghbors on both sides of the line where .

- they regard the property line to be before you start -
. - cutting. And you most certatnly should do that if
the irée trunk is partly on the land of two or more
‘people, because the consent of all property owners °
 .isneeded before a true boundary—llne iree can bé.
_ cut down. And don’t feel that you can hide behind -
. your contract with your clienit to escape the treble
 damages. A lawyer is I1l<ely to sue both your ‘client
' 'AND youina treble damages suit for trespass _

Whur alaout frees tlmt fail uml cuuse dumuge o

" The trend across the country is to hold tree ,
owrners legally respon51ble for damage caunsed’ by )
thelr unsound trees. The test is whether the tree -
owner knew or should have known that damage

- was likely. A'tree owner is not expected to be a

tree expert; but s/he is expected to- recogmze obvi-"

" ous symptoms of a problem such as vrsrble decay,
_stem’cracks, a dead limb, a trunk w1th a dangerous’ ‘
- lean These types of defects put the tree owner on
_notice that it is foreseeable that the tree will fail. If
" - the'tree owner fails to take corréctive actlon, the -
“courts will likely hold:the owner legally respon-
sible for darnage caused to people or property. On
tHe other hand, if the defect was not obvious or -
A readrly discernible, theri the tree owner will likely = -

not be helcl respons1ble for damage when the tree
fails. - S

Arbonsts take heed. If you recogmze a defect
whrle serv1c1ng your clrent’s trees, tell her about

\
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+ i Make a written note in your files of the defect ‘
~andy your recommendatxon for corrective acnon, o
. especially if your client chooses not to follow your -
‘advice. You are making a paper trail. If the tree
later fails, you will have docurnentanon to protect" e

your good hame. :

Whut uboui the ud of God” defense”

A frequently heard | excuse isthe damege : &
" caused by a fallen tree was an act of God. Cross
that defénse off your list! Not every free that falls”

. in'astrofig wind is the result of an act of God. To
quahfy as an act of God, all of the following'ele-
ments are needed 1) the accident must have hap— '
" pened from a force of nature that was ‘both unex-
~ pected and unforeseeab]e 9 the force must have "
.been the sole cause of the accident; and 3) the™"
accident: could not have been- prevented. by usmg
reasonable care. For example, avisibly decayed
tree that is hit by. llghtmng and falls on-the nelgh

. bot’s garagé did not fail because of an act of God,
because llghtnmg was not the sole cause of the - . ;
accxdent ‘The tee had visible decay, and if the )
tree owner had taken corrective action, the’ tree _' 4 .
nnght not have fallen when hit by I1ghtn1ng

Whuf if ihe owner of u def_edwe tree wnn t

o uddress the probiem"

" Talk to the treé owierl Tell him about the _;' A
problem and ask him to fixit, because failing -
- to do so_could resultin damage to yourselfor'- .
‘your property Your are putting | the tree owrderon. ©
. notice, so-that lie can’t claim igrioranée when the w B
treeé fails. Consult an arborist for an indépendent”
assessment of the problem, Try miediation;: where.”
2 neutral third party listens to both sides of a * -
problem and encourages the opposing parties to
- find & mutually dcceptable solution; Mediation. is
suecessful over 85% of the tune ‘and it saves fune, “ S
‘money, . and nelghborly relanons As alastresort, -
go to court, but bear in mind Ambrose Bierce’s - _
descnpnon of a lawsuit: “You goinasa p1g, and . LY
you cortle out a sausage 5, i g L

Okuy, s0 dnes ﬂus meun ihuf l shnu!d go 10
_ charm sclmol‘-" ﬁ

_No. An ounce of prevennon and open hnes o
-of communication can go a long way toward both
preventmg and resolvmg dlsputes about bound-- .
ary. trees. Use” your people skills, ‘whether you're a
nelghbor or an- erbonst dea]mg W]th a chent
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